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§ 774.15 Constructive use determina-
tions. 

(a) A constructive use occurs when 
the transportation project does not in-
corporate land from a Section 4(f) prop-
erty, but the project’s proximity im-
pacts are so severe that the protected 
activities, features, or attributes that 
qualify the property for protection 
under Section 4(f) are substantially im-
paired. Substantial impairment occurs 
only when the protected activities, fea-
tures, or attributes of the property are 
substantially diminished. 

(b) If the project results in a con-
structive use of a nearby Section 4(f) 
property, the Administration shall 
evaluate that use in accordance with 
§ 774.3(a). 

(c) The Administration shall deter-
mine when there is a constructive use, 
but the Administration is not required 
to document each determination that a 
project would not result in a construc-
tive use of a nearby Section 4(f) prop-
erty. However, such documentation 
may be prepared at the discretion of 
the Administration. 

(d) When a constructive use deter-
mination is made, it will be based upon 
the following: 

(1) Identification of the current ac-
tivities, features, or attributes of the 
property which qualify for protection 
under Section 4(f) and which may be 
sensitive to proximity impacts; 

(2) An analysis of the proximity im-
pacts of the proposed project on the 
Section 4(f) property. If any of the 
proximity impacts will be mitigated, 
only the net impact need be considered 
in this analysis. The analysis should 
also describe and consider the impacts 
which could reasonably be expected if 
the proposed project were not imple-
mented, since such impacts should not 
be attributed to the proposed project; 
and 

(3) Consultation, on the foregoing 
identification and analysis, with the 
official(s) with jurisdiction over the 
Section 4(f) property. 

(e) The Administration has reviewed 
the following situations and deter-
mined that a constructive use occurs 
when: 

(1) The projected noise level increase 
attributable to the project substan-
tially interferes with the use and en-

joyment of a noise-sensitive facility of 
a property protected by Section 4(f), 
such as: 

(i) Hearing the performances at an 
outdoor amphitheater; 

(ii) Sleeping in the sleeping area of a 
campground; 

(iii) Enjoyment of a historic site 
where a quiet setting is a generally 
recognized feature or attribute of the 
site’s significance; 

(iv) Enjoyment of an urban park 
where serenity and quiet are signifi-
cant attributes; or 

(v) Viewing wildlife in an area of a 
wildlife and waterfowl refuge intended 
for such viewing. 

(2) The proximity of the proposed 
project substantially impairs esthetic 
features or attributes of a property 
protected by Section 4(f), where such 
features or attributes are considered 
important contributing elements to 
the value of the property. Examples of 
substantial impairment to visual or es-
thetic qualities would be the location 
of a proposed transportation facility in 
such proximity that it obstructs or 
eliminates the primary views of an 
architecturally significant historical 
building, or substantially detracts 
from the setting of a Section 4(f) prop-
erty which derives its value in substan-
tial part due to its setting; 

(3) The project results in a restric-
tion of access which substantially di-
minishes the utility of a significant 
publicly owned park, recreation area, 
or a historic site; 

(4) The vibration impact from con-
struction or operation of the project 
substantially impairs the use of a Sec-
tion 4(f) property, such as projected vi-
bration levels that are great enough to 
physically damage a historic building 
or substantially diminish the utility of 
the building, unless the damage is re-
paired and fully restored consistent 
with the Secretary of the Interior’s 
Standards for the Treatment of His-
toric Properties, i.e., the integrity of 
the contributing features must be re-
turned to a condition which is substan-
tially similar to that which existed 
prior to the project; or 

(5) The ecological intrusion of the 
project substantially diminishes the 
value of wildlife habitat in a wildlife 
and waterfowl refuge adjacent to the 

VerDate Mar<15>2010 08:19 May 09, 2013 Jkt 229079 PO 00000 Frm 00461 Fmt 8010 Sfmt 8010 Y:\SGML\229079.XXX 229079w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



452 

23 CFR Ch. I (4–1–13 Edition) § 774.17 

project, substantially interferes with 
the access to a wildlife and waterfowl 
refuge when such access is necessary 
for established wildlife migration or 
critical life cycle processes, or substan-
tially reduces the wildlife use of a wild-
life and waterfowl refuge. 

(f) The Administration has reviewed 
the following situations and deter-
mined that a constructive use does not 
occur when: 

(1) Compliance with the requirements 
of 36 CFR 800.5 for proximity impacts 
of the proposed action, on a site listed 
on or eligible for the National Register, 
results in an agreement of ‘‘no historic 
properties affected’’ or ‘‘no adverse ef-
fect;’’ 

(2) The impact of projected traffic 
noise levels of the proposed highway 
project on a noise-sensitive activity do 
not exceed the FHWA noise abatement 
criteria as contained in Table 1 in part 
772 of this chapter, or the projected 
operational noise levels of the proposed 
transit project do not exceed the noise 
impact criteria for a Section 4(f) activ-
ity in the FTA guidelines for transit 
noise and vibration impact assessment; 

(3) The projected noise levels exceed 
the relevant threshold in paragraph 
(f)(2) of this section because of high ex-
isting noise, but the increase in the 
projected noise levels if the proposed 
project is constructed, when compared 
with the projected noise levels if the 
project is not built, is barely percep-
tible (3 dBA or less); 

(4) There are proximity impacts to a 
Section 4(f) property, but a govern-
mental agency’s right-of-way acquisi-
tion or adoption of project location, or 
the Administration’s approval of a 
final environmental document, estab-
lished the location for the proposed 
transportation project before the des-
ignation, establishment, or change in 
the significance of the property. How-
ever, if it is reasonably foreseeable 
that a property would qualify as eligi-
ble for the National Register prior to 
the start of construction, then the 
property should be treated as a historic 
site for the purposes of this section; or 

(5) Overall (combined) proximity im-
pacts caused by a proposed project do 
not substantially impair the activities, 
features, or attributes that qualify a 

property for protection under Section 
4(f); 

(6) Proximity impacts will be miti-
gated to a condition equivalent to, or 
better than, that which would occur if 
the project were not built, as deter-
mined after consultation with the offi-
cial(s) with jurisdiction; 

(7) Change in accessibility will not 
substantially diminish the utilization 
of the Section 4(f) property; or 

(8) Vibration levels from project con-
struction activities are mitigated, 
through advance planning and moni-
toring of the activities, to levels that 
do not cause a substantial impairment 
of protected activities, features, or at-
tributes of the Section 4(f) property. 

§ 774.17 Definitions. 

The definitions contained in 23 U.S.C. 
101(a) are applicable to this part. In ad-
dition, the following definitions apply: 

Administration. The FHWA or FTA, 
whichever is making the approval for 
the transportation program or project 
at issue. A reference herein to the Ad-
ministration means the State when the 
State is functioning as the FHWA or 
FTA in carrying out responsibilities 
delegated or assigned to the State in 
accordance with 23 U.S.C. 325, 326, 327, 
or other applicable law. 

All possible planning. All possible 
planning means that all reasonable 
measures identified in the Section 4(f) 
evaluation to minimize harm or miti-
gate for adverse impacts and effects 
must be included in the project. 

(1) With regard to public parks, recre-
ation areas, and wildlife and waterfowl 
refuges, the measures may include (but 
are not limited to): design modifica-
tions or design goals; replacement of 
land or facilities of comparable value 
and function; or monetary compensa-
tion to enhance the remaining property 
or to mitigate the adverse impacts of 
the project in other ways. 

(2) With regard to historic sites, the 
measures normally serve to preserve 
the historic activities, features, or at-
tributes of the site as agreed by the 
Administration and the official(s) with 
jurisdiction over the Section 4(f) re-
source in accordance with the con-
sultation process under 36 CFR part 
800. 
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